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"But when men have realized that time has upset many fighting 
faiths, they have come to believe even more than they believe the 
foundations of their own conduct that the ultimate good desired is 
better reached by free trade in ideas — that the best test of truth 
is the power of the thought to get itself accepted in the competition 
of the market, and that truth is the only ground upon which their 
wishes can be carried out. That at any rate is the theory of our 
Constitution. It is an experiment as all life is an experiment. 
Every year, if not every day, we have to wager our salvation upon 
some prophecy based upon imperfect knowledge. While that exper- 
iment is part of our system, I think that we should be eternally 
vigilant against attempts to check the expression of opinions that 
we loathe and believe to be fraught with death, unless they so 
imminently threaten immediate interference with the lawful and 
pressing purposes of the law that an immediate check is necessary 
to save the country." H. R. M. 



Equity: Specific Performance of Co-operative Distribu- 
tion Contracts — The existence and continued success in Califor- 
nia of the co-operative system of distribution of agricultural prod- 
ucts is put in peril by the decision in the case of the Poultry 
Producers of Southern California, Inc. v. Barlow} The plaintiff, 
a corporation organized by poultrymen of Southern California, 
brought suit for specific performance of an agreement of defendant 
members to sell to the plaintiff all of the eggs produced by the 
seller "which he intends to sell or market in any event," in con- 
sideration of plaintiff's agreement "to use its best efforts to resell 
said eggs at the best prices obtainable under market conditions." 
A decree of specific performance was denied, the court holding that 
mutuality of remedy is a prerequisite to such a decree, 2 and that 
in this case the required mutuality is lacking because in a similar 
suit against the association it could be maintained in defense, first, 
that equity will not enforce an obligation to render such personal 
services as here involved,* and second, that such a decree would 
be refused as involving continuous acts of supervision by the court. 



i (July 11, 1922) 64 Cal. Dec. 71. 

8 Cooper v. Pena (1863) 21 Cal. 404; Stanton v. Singleton (1899) 126 
Cal. 657, 59 Pac. 146, 47 L. R A. 334; L. A. etc. Development Co. v. Occi- 
dental Oil Co. (1904) 144 Cal. 528, 78 Pac. 25; Pacific etc. Ry. Co. v. Camp- 
bell-Johnston (1908) 153 Cal. 106, 94 Pac. 623. The mutuality rule as orig- 
inally stated by Lord Justice Fry was that "a contract to be specifically 
enforced by the Court must, as a general rule, be mutual, that is to say, such 
that it might, at the time that it was entered into, have been enforced by 
either of the parties against the other. Whenever a contract is incapable 
of being enforced against one party, that party is equally incapable of enforc- 
ing it against the other party." Fry, Specific Performance (6th ed.) p. 219. 
The doctrine has been so torn down by exceptions and extraordinary circum- 
stances to which it has been held not applicable, that now practically nothing 
remains of the old rule. See Professor Langdell's article in 1 Harvard Law 
Review, 355, 362-374. Professor Ames in 3 Columbia Law Review, 1, after 
enumerating eight exceptions to the rule, states his conclusion that "the 
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The above stated objections will be considered successively. 
The court contends that the obligation of the plaintiff association 
calls for personal services which the court cannot enforce. There 
are two reasons for refusing to enforce personal service contracts : 
first, that such enforcement would involve involuntary servitude, and 
second, that services calling for special skill, as services of an artist, 
will not be effectively rendered under compulsion. Services of such 
an association as here involved are not subject to these objections; 
there would be no involuntary servitude or objectionable compul- 
sion because the association hires its work done, and is not itself 
performing any personal services. There is no hard and fast rule 
that all contracts where there are any personal services involved 
are thereby made unenforceable ;* the rule should apply only where 
the services are of such a nature that they cannot be readily dupli- 
cated, or where the contract calls for "services of a confining 
nature and under the direction" 6 of the opposing party. In the true 
sense of the term personal service is not a part of the consideration 
of the agreement of the poultrymen to sell their eggs to the ex- 
change. The reason for organizing the exchange was not to profit 
by the services of any expert brokers or wholesalers, but merely 
to gain the advantages possible under a large-scale pooling arrange- 
ment where overhead expenses could be reduced, uniform regula- 
tions made, and marketing facilitated. The services to be rendered 
by the association were not at all extraordinary, and merely in- 
volved the selling of the eggs. 

The objection is also raised that a decree for specific perform- 
ance would require continuous acts of supervision which the court 
is not willing to perform. Many American courts have by indi- 
rection, under some circumstances, granted decrees requiring con- 
tinued performance and supervision, 6 and the English 7 and better 

reciprocity of remedy required is not the right of each party to the contract 
to maintain a bill for specific performance against the other, but simply the 
right of one party to refuse to perform unless performance by the other party 
is given or assured." See also 33 Harvard Law Review, 420, 429-441, where 
Dean Pound seems to accord with the view that the mutuality necessary is 
merely that provided by means of a "conditional decree" wherein the enforce- 
ment of specific performance is made mutual, the decree against the defendant 
being conditioned on plaintiff's continued performance. There is, however, 
enough left of the old mutuality rule to prevent the specific enforcement of 
the contract involved in the Poultry Producers' case if it were open to the 
"personal services" objection. 

3 Crane v. Roach (1916) 29 Cal. App. 584, 1S6 Pac. 985. Also see cases 
cited supra, n. 2. 

* Whitman v. Whitman (1919) 207 Mich. 337, 174 N. W. 153; Title Insur- 
ance Company v. California Development Company (1915) 171 Cal. 173, 152 
Pac. 542; White Marble Lime Co. v. Consolidated Lumber Co. (1919) 205 
Mich. 634, 172 N. W. 603. 

« Oyatt v. United States (1905) 197 U. S. 207, 215, 49 L. Ed. 726, 25 Sup. 
Ct. Rep. 429. 

« Mobile Electric Co. v. City of Mobile (1918) 201 Ala. 607, 79 So. 39; 
Prospect Park Railroad Co. v. Coney Island Railroad Co. (1894) 144 N. Y. 
152, 39 N. E. 17. 

'Fortescue v. Lostwithiel Railroad Co. (1894) 3 Ch. 621, 640-641; Clark 
v. Glasgow Co. (1854) 1 MacQueen 668. 
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American 8 view is that specific performance may be enforced 
directly in such cases. As a technical and jurisdictional rule the 
doctrine that the performance of continuous acts will not be re- 
quired has been abandoned, and now remains only as a discre- 
tionary consideration. 

But even though we were to grant that this contract involves 
personal services of a kind not usually enforced, still it should be 
enforceable against the defendant, because of a provision in the 
contract to the effect that the seller agrees that, for a breach on 
his part, the buyer shall be entitled to a decree for specific per- 
formance. 9 There seems to be no reason why the defendant should 
not be considered to have validly waived the defense of lack of 
mutuality. The objection naturally presents itself that a waiver 
would be an improper conferring of jurisdiction by consent. The 
California law, however, seems to provide for such a case as this. 
The California Civil Code originally gave an enumeration of the 
only contracts that could be specifically enforced, including con- 
tracts where "it has been expressly agreed, in writing, between 
the parties to the contract that specific performance thereof may 
be required by either party." 10 In 1874 this section was amended 
to read: "Except as otherwise provided in this article, the specific 
performance of an obligation may be compelled." 11 In interpreting 
the effect of this change the Supreme Court has held that the power 
of the court to enforce specific performance was not thereby 
narrowed, but enlarged. 12 

It has been said that "where specific relief is the only adequate 
relief, and where it is obtainable by any process which a court of 
justice may expediently employ, whether through compulsion exer- 
cised on the person of the defendant, or by direct action of the court 
or its officers, or by action of the plaintiff under the supervision of 
the court and at the expense of the defendant, such process should 
be at the disposal of a court of equity, which under our Anglo- 

s Brown v. Western Railway Co. (1919) 84 W. Va. 271, 99 S. E. 457; 
City of La Follette v. La Follette Water Co. (1918) 252 Fed. 762; Texas 
Company v. Central Fuel and Oil Co. (1912) 194 Fed. 1, 114 C. C A. 21; 
American Smelting and Refining Co. v. Bunker Hill and Sullivan Mining 
and Contracting Co. (1918) 248 Fed. 172; Great Lakes and St. Lawrence 
Transportation Co. v. Scranton Coal Co. (1917) 239 Fed. 603, 152 C. C. 

A 437. 

9 8 California Law Review, 400. See 8 California Law Review, 281, 384, 
9 California Law Review 44, where the subject of co-operative marketing 
associations is discussed in detail in an article by Stanley M. Arndt. The 
provision of the contract calling for specific performance is as follows : "The 
seller agrees that in the event of a breach by him of any material provision 
hereof ... the buyer shall be entitled ... to a decree for specific perform- 
ance." 

io Codes of California, Civ. Code (1872) §3384. 

"Cal. Civ. Code, §3384. 

" Krouse v. Woodward (1895) 110 Cal. 638, 641, 42 Pac. 1085. The state- 
ment of the court is pure dictum, and since it cannot reasonably be argued 
that the legislature, by the amendment, desired to cast aside all barriers, it 
has been contended that the common law rule should apply as against a 
provision of the old code which is not embodied in the amended form. 
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American system is usually the only court able to administer a 
remedy by way of specific relief." 13 Here, the inadequacy of 
plaintiff's remedy at law, and the need of encouragement of, and 
a strong public policy in favor of, such co-operative marketing 
organizations, justify the relaxation of the letter of the old tech- 
nical rules and the granting of specific performance in order to 
prevent the defeating of the greater equities. There can be no 
doubt that plaintiff's remedy at law is inadequate. Money damages 
will not compensate an organization for its losses due to the default 
of its members. The economies of large-scale production are 
thereby decreased, the success of the whole enterprise is imperiled, 
the marketing power of the organization is impaired, and the 
expense on other members increased. Also, expenses incurred 
relying on defendant's membership will have to be borne by the 
other members. 14 

Involving, as these agreements do, the livelihood and welfare of 
a very large proportion of those engaged in agriculture in this state, 15 
a liberal and constructive public policy in favor of these associations 
is highly expedient. The public interest has often been a controlling 
circumstance in influencing courts to decree specific performance 
where technical rules raise doubts that otherwise might prevail. 16 

V. L. K. 



Sales: Construction of Contracts to Sell: "Estimate" — 
The ever-increasing practice of "buying up" future crops makes 
the case of Rosenberg Brothers & Company v. Beale and Kimball 1 
of practical importance. The plaintiff agreed to buy and defendant 
to sell the output of the latter's dryer for the following year "esti- 

13 See Huston, "The Enforcement of Decrees in Equity," 6-12, 11, quoting 
Lord St. Leonards : "Whatever was the nature of the act to be done, when- 
ever it was decided that it should be done, then let it be the business of the 
court to see its own commands carried into effect." 

14 This includes such overhead expenses as the organization of the corpo- 
ration, the building of warehouses, hiring of employees, advertising, and the 
soliciting of customers. See 8 California Law Review, 384, 387-392. 

15 The following incomplete list of these associations gives some idea of 
the scope of the industry of this state that is operating under this system : 
Alfalfa Growers of California, Inc., California Almond Growers' Exchange, 
California Associated Olive Growers, California Associated Raisin Growers, 
California Bean Growers' Exchange, California Cured Fruit Association, 
California Fruit Growers' Exchange, California Honey Producers' Co-opera- 
tive Exchange, California Peach Growers, Inc., California Pear Growers' 
Association, California Prune and Apricot Growers' Association, Central 
California Berry Growers' Association, Pacific Rice Growers' Association, 
Poultry Producers of Central California, Poultry Producers of Southern 
California. 

"Mobile Electric Co. v. City of Mobile (1918) 201 Ala. 607, 79 So. 39; 
Village of Larchmont v. Larchmont Park (1918) 185 App. Div. 330, 173 N. Y. 
Supp. 32; Oconto Electric Co. v. City (1918) 168 Wis. 91, 169 N. W. 293; 
Armour v. Texas Railway Co. (1919) 251 U. S. 551, 64 L. Ed. 410, 40 Sup. 
Ct. Rep. 56. 

1 (Jan. 17, 1922) 37 Cal. App. Dec. 178. Rehearing denied March 16, 1922. 



